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As part of its project Towards a Coherent Digital Rulebook, the Centre for Information Policy Leadership 
(CIPL) is examining how the EU’s simplification agenda and the Digital Omnibus packages can deliver a 
digital regulatory framework that is coherent, conducive to responsible innovation, legally certain, and 
globally competitive. The project’s second technical workshop, which brought together organisations 
and technical experts, focused on the amendments to the definition of personal data and to the 
provisions governing special categories of personal data.

The Digital Omnibus proposes to codify a relative, entity-specific approach to identifiability in Article 4(1) 
of the GDPR, and to recalibrate the provisions of Article 9 of the GDPR. The central question is whether, 
as currently drafted by the European Commission and further amended by the EU co-legislators, these 
amendments can deliver durable operational clarity. This paper sets out CIPL’s analysis and 
recommendations on these two foundational questions based on the results of the technical workshop.

I. Simplification Must Be Operational, Not
Rhetorical

If the Omnibus is to reduce unnecessary friction and support the effective functioning of the 
digital economy, it must address areas where the GDPR’s application no longer reflects 

technological and economic realities, beginning with the two threshold questions: the scope of 
personal data and how to approach special category data.

The definition of personal data is the threshold question for the GDPR as a whole. Whether data is 
treated as personal determines whether the entire compliance architecture applies: legal bases, 
transparency, individual rights, transfer restrictions, processor obligations, and technical governance. 
Where that threshold is read in an overinclusive manner, the result is not stronger protection but a 
framework that is formally broad yet operationally unworkable. In practice, this may deliver weaker 
safeguards rather than stronger ones, as finite compliance resources are not applied in accordance with 
the realistic risk of identification of an individual.

A parallel concern arises under Article 9. Where the prohibition is read to capture data absent sensitive-
use intent, meaningful identification, or any real risk of harm, it ceases to function as a targeted 
safeguard and becomes an indiscriminate barrier, a particular problem in the context of bias mitigation in 
AI environments, for example.

Effective protection of individuals and the responsible development of new technologies are not 
competing objectives. Advancing both, however, requires a framework that is targeted, coherent, and 
operational in practice. The recommendations below are directed to that end: enhancing legal certainty, 
reducing fragmentation, and strengthening the effectiveness of the EU Digital Framework without 
weakening its safeguards.



II. The Definition of Personal Data
1. Relative, context-dependent identifiability should be the norm

A relative, context-dependent understanding of personal data is essential and in line with the realities of 
interconnected digital environments. The Court of Justice confirmed in EDPS v SRB that the same data 
may be personal for one actor and not for another, depending on whether that actor has means 
reasonably likely to be used to identify an individual, and whether technical, organisational, and legal 
measures effectively prevent re-identification. This builds on the test in Breyer and Recital 26 GDPR and 
reflects the reality of modern data flows: a transmitting controller may retain keys or other means of re-
linking, while the same dataset is functionally non-identifiable in the hands of a recipient that holds no 
such means. Treating both actors identically is difficult to justify on either a compliance or a risk-based 
view.

The codification in Article 4(1) should preserve this contextual logic in full, and lawmakers should 
resist any drafting that collapses it into a blanket rule that pseudonymised data is always personal 
data for every actor, irrespective of recipient-specific circumstances.

2. Case law and guidance, on their own, will not stabilise the
threshold

SRB is directionally correct, but a judgment is not an operating environment. Because readings of it 
already diverge across courts and supervisory authorities, the result is persistent uncertainty and 
uneven enforcement: an organisation may be able to defend a position ex post in litigation, yet it cannot 
reliably design products, contracts, vendor arrangements, or data-sharing architectures ex ante. If the 
definition is not adjusted, the task of clarification will increasingly fall to enforcement actions and 
litigation, a process that is slow, costly, fragmented across the Union, and poorly suited to resolving a 
question that shapes routine business and product decisions.

Current discussions at the EU legislative level suggest that questions of identifiability should be 
addressed through interpretative guidance. While the EDPB plays a central role in interpreting GDPR 
provisions, including through its ongoing work on pseudonymisation and anonymisation, this 
interpretative function can only achieve its intended objectives if the resulting guidance is sufficiently 
practical and accessible, particularly for SMEs, and is developed with due regard for the need to balance 
the protection of personal data with other fundamental rights and freedoms. A clear legislative 
imperative or implementing-act foundation, complemented by EDPB guidance that translates legal 
principles into operational practice, may achieve greater legal certainty.

Reliance on non-binding guidance has instead led, at times, to divergent national readings. Deferring the 
matter further, whether to a later review or to the broader Digital Fitness Check, would prolong that 
uncertainty and entrench the cost of working around it.



3. A Commission-led implementing mechanism can anchor the
threshold — and should be designed to answer regulators’ concerns

The co-legislators are well placed to anchor in law the threshold question of when information 
constitutes personal data, complemented by EDPB guidance on implementation. A structured role for the 
Commission, such as an implementing act under the proposed Article 41a GDPR, or an equivalent 
mechanism, would translate that principle into reviewable, harmonised criteria. Mechanisms of this kind 
typically benefit from formal consultation, the application of better-regulation principles, EDPB 
involvement, and judicial review under Article 263 TFEU.

CIPL also sees value in ensuring coherence in this respect with adjacent frameworks: the Digital Markets 
Act and the Data Act already contemplate more operational treatments of anonymisation, and alignment 
would avoid further fragmentation of the concepts of anonymisation and identifiability across EU law.

4. Onward transfers and the allocation of responsibility must be
addressed expressly

A relative approach to identifiability is only practicable if paired with clear rules on responsibility across 
the processing chain. A transmitting party cannot reasonably be expected to anticipate every future 
enrichment or re-identification capability of downstream recipients, sub-recipients, or actors not yet 
known. Responsibility should be allocated on the basis of reasonable foreseeability, the safeguards 
implemented, and actual control:

• the original controller should not bear an unlimited evidential burden to prove that no downstream actor
could ever, in any circumstance, re-identify the data; and

• downstream actors should bear responsibility where they breach the contractual, organisational, or
technical measures designed to preserve non-identifiability.

Without express rules on onward transfers and burden allocation, a contextual approach to identifiability 
will remain a space of legal uncertainty in practice.

Contextual consideration: pseudonymised data in the hands of a key-less processor

A controller shares a key-coded dataset with an analytics processor and retains the sole re-
identification key under strict technical and contractual controls. Without a contextual approach to 
the scope of personal data, the processor must treat the data as fully personal even though it has no 
means reasonably likely to be used to identify any individual. The processor is then required to 
assume obligations it cannot meaningfully control, for example, responding to access or erasure 
requests it has no ability to fulfil, producing contractual constructs that shift risk into commercial 
negotiation rather than into substantive protection for individuals. A relative, entity-specific threshold 
resolves this by calibrating each actor’s obligations to its actual capabilities.



III. Special Categories of Data
5. The proposals are welcome, but remain too narrow

The Omnibus accepts the existing contours of Article 9 and carves out limited exceptions at the margins. 
A derogation for incidental or residual processing of special category data in the context of AI 
development and operation is welcome and reflects the reality of processing in the age of AI. Such 
limited carve-outs, however, do not address the underlying structural problem.

6. The core issue is the overbreadth of Article 9(1) as interpreted

As read in CJEU jurisprudence and applied in supervisory practice, Article 9(1) captures processing 
irrespective of the controller’s intent, the actual use of the data, or the level of risk. Restrictions apply 
even where sensitive characteristics are incidental to a dataset, are irrelevant to the purpose of 
processing or are intended to improve outcomes, such as in bias mitigation. The effect is to disconnect 
the provision from its functional rationale. There is a profound difference between using sensitive data to 
manipulate, exclude, or exploit individuals and using it to improve fairness, reduce bias, support health 
research, and strengthen safety, but we essentially still treat it in the same way.

A more effective approach would align the trigger for special-category treatment with actual use, intent, 
and risk of harm, focusing on the purpose of processing and the risks it creates rather than the mere 
presence of potentially sensitive attributes in a dataset. In contexts such as AI, healthcare, mobility, and 
age assurance, data may reflect sensitive characteristics without being used to identify, profile, or 
discriminate against individuals. Safeguards remain essential, but these should be calibrated to purpose, 
necessity, proportionality, and commensurate with actual risk. Structural reform of Article 9(1) would 
therefore be more effective than reliance on incremental derogations alone.

7. A workable biometric-verification exemption is necessary

The exemption for biometric verification proposed by the Commission is welcome and supports 
legitimate, low-risk use cases. To be effective, it should, however, avoid overly narrow definitions and 
should not depend on divergent Member State implementation.

8. Practical derogations, if structural reform is not feasible

If structural reform of Article 9(1) is not attainable in this package, broader and more practical 
derogations are required as a second-best solution. At a minimum, these should cover incidental and 
residual processing; compliance-driven processing; safety-oriented and socially beneficial uses; and 
situations where sensitive characteristics are not the target of processing. Reliance on derogations 
alone, however, risks perpetuating a fragmented and overly complex framework rather than resolving 
the structural issue.



IV. Cross-cutting operational impact
The questions above are not abstract; they have direct operational consequences for organisations:

• Legal uncertainty translates into engineering uncertainty. Technical teams need rules that convert
into product requirements, system architecture, and governance controls; ambiguous requirements
produce either excessive internal approval processes or the exclusion of valuable data uses
altogether.

• Uncertainty distorts contracting and vendor relationships. Processors are routinely asked to assume
obligations they cannot meaningfully discharge — particularly where they hold no re-identification
key and cannot identify the data subjects concerned — yielding contractual constructs that lack
substantive grounding.

• Fragmented interpretation discourages privacy-enhancing technologies. Where any residual,
theoretical risk of re-identification is treated as determinative, the framework penalises the very
anonymisation, pseudonymisation, and secure data-sharing techniques it should encourage.

• The burden falls hardest on socially valuable and safety-critical uses — autonomous driving,
advanced braking systems, healthcare, age assurance, fraud prevention, and cybersecurity — where
current interpretations may delay or restrict data uses that are not aimed at identifying individuals and
that may in fact serve public-interest, safety, or rights-protective outcomes.

V. Conclusion
The definition of personal data and the scope of Article 9 are not mere technical questions in the Digital 
Omnibus discussions; they determine the practical impact of simplification. A relative, entity-specific 
threshold and a risk- and purpose-based reading of sensitive data would make the framework more 
aligned with genuine risk and better able to direct protection to genuinely high-risk processing. The 
task is not to choose between individual protection and responsible innovation, but to design a 
framework, anchored in law, and informed by supervisory guidance, that delivers both.



About CIPL
The Centre for Information Policy Leadership (CIPL) is a global privacy and data policy think tank within 
the Hunton law firm that is financially supported by the firm, 85+ member companies that are leaders in 
key sectors of the global economy, and other private and public sector stakeholders through consulting 
and advisory projects. CIPL’s mission is to engage in thought leadership and develop best practices for 
the responsible and beneficial use of data in the modern information age. CIPL’s work facilitates 
constructive engagement between business leaders, data governance and security professionals, 
regulators, and policymakers around the world. For more information, please see CIPL’s website at 
www.informationpolicycentre.com. Nothing in this document should be construed as representing the 
views of any individual CIPL member company or Hunton. This document is not designed to be and 
should not be taken as legal advice.
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